
rything from com-

mercial disputes to 
personal injury mat-

ters. He also spent 

time with Amy at the 

same well known 

local Lemon Law  
firm boutique. Lou 

is admitted to prac-

tice in Pennsylvania, 

New Jersey and 

Maryland. 

Deirdre M. Rich-
ards has spent most 

of her career as a 

bankruptcy litigator 

following her clerk-

ship with a Common 
Pleas Court judge. 

She too is a gradu-

ate of Temple’s Law                                            

School having re-

ceived her Bachelor      
con’t p. 5                 

 I am pleased 

to announce that 
three seasoned at-

torneys have joined 

the LR family and 

each will make a 

unique contribution 
to the firm. 

 Amy D. Cox 

comes to LR with a 

science background. 

She graduated from 

the University of 
Tulsa with a Bache-

lor of Science in Bi-

ology with a Chem-

istry minor followed 

by her J.D. degree 
from Tulsa’s law 

school. After em-

ployment with a 

large pharmaceuti-

cal company she 

elected to enter the 

private practice of 

law and from 2000 
to 2007 was a suc-

cessful litigator with 

a local law firm pri-

marily focusing on 

Lemon Law matters. 
Amy is admitted to 

practice law in 

Pennsylvania, New 

Jersey and Mary-

land. 

Louis Dobi, Jr. at-
tended Bard College 

in New York where 

he earned his 

Bachelor of Arts in 

Philosophy followed 
by his J.D. from the 

Beasley School of 

Law at Temple Uni-

versity. He too, is an 

experienced litigator 

having handled eve-

Expansion with Delaware and Maryland Practices                                                

Welcome to Our Newest Associates                  by Anthony Lamm, Esq. 

Lamm Rubenstone LLC                   Attorneys and Counselors at Law 

The Precedent  

Calendar  of events 

and 

Special points of interest 

 
The Firm 25th Anniversary Gala on 

March 5@ The Union League in 

Philadelphia. was a huge success. 

Thank you to all that attended and 

helped us celebrate our milestone 

year. 

LR welcomes attorneys:                 

Deirdre M. Richards, Esq., Amy D. 

Cox, Esq. and   Louis  Dobi, Jr., Esq. 

Congratulations to Tony Lamm and 

Ed Rubenstone, our Pennsylvania 

Superlawyers. 

We have formed an alliance with 

Delaware counsel. See sidebar inside. 
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Independent Medical Exams           By Stephen David, Esq.  

 If you are injured in 

an auto accident (as 
are many of 

our clients), 

you will 

require 

medical 
treat-

ment.  No 

matter who 

is at fault 

in your ac-

cident, your own 
insurance company 

("the PIP car-

rier") pays your 

healthcare providers 

pursuant 

to Pennsylvania's 

Motor Vehicle Fi-
nancial Re-

sponsibility 

Law 

("MVFRL").   

  
In the course 

of your medi-

cal treat-

ment, it's not 

unusual for 

PIP carriers to want 
you examined by 

one of their doc-

tors.  Such exami-

nations are euphe-

mistically called 

"independent" medi-

cal examina-
tions.  In reality, 

there is nothing in-

dependent about 

them.  The PIP carri-

ers hire doctors who 
are paid to say 

that your treatment 

is ei-

ther "unnecessary," 

"unreasonable," 

or "for a condition 
unrelated to your 

accident."  The car-

riers then use these 

conclusions from 

their doctors 
             Con’t p.3 
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Further Assurances                                     By Stephen Levin, Esq. 

to have been perfected as 

against a purchaser of the 

collateral for 

value.ò (Emphasis added)  

 

 What does this 

mean?  First, a security inter-

est that was in second position 

moves up to first position 

upon the lapse of the security 

interest that had been in first 

position.  This is logical even 

though a careless failure by 

the first security interest 

holder to file a continuation 

results in a windfall to the 

lucky second prior-

ity security interest 

holder.  But what is 

the status of some-

one who bought the 

goods covered by a 

perfected security 

interest after the 

security interest lapses?  That 

person had constructive 

knowledge of the  security 

interest when he bought the 

goods, and accordingly he 

bought them subject to that 

security interest.  Does the 

impediment of that security 

interest simply disappear 

upon a subsequent lapse of 

the UCC-1 filing? 

 

 According to the last 

sentence of UCC Section 9-

515(c), the security interest is 

deemed, upon lapse, never to 

have been perfected as against 

a purchaser of the collateral 

for value.  Therefore, after 

lapse, the purchaser 

for value is deemed 

not to have had the 

constructive notice 

of the security in-

terest that he had 

when he bought the 

collateral.  As 

against that pur-

chaser, the secured creditor 

has no rights 

                             Conôt p. 3 

Stay Perfect: Donõt let UCC-1s Lapse           By Alan Gershenson, Esq. 

  

 It is widely known 

that continuation statements 

must be filed for UCC-1 fi-

nancing statements within a 

certain period of time ï usu-

ally five years ï after the 

original filing, or else the fi-

nancing statement will lapse.  

But the effect of allowing a 

financing statement to lapse is 

probably not widely under-

stood. 

 Under Section 9-515 

(c) of the Uniform Commer-

cial Code (ñUCCò): 

  

    ñUpon lapse, a financing       

statement ceases to be effec-

tive and any  

security interesté which was 

perfected by the financing 

statement becomes 

unperfected unless the secu-

rity interest is perfected other-

wise.  If the security inter-

esté becomes unperfected 

upon lapse, it is deemed never 

 An often overlooked 

clause or paragraph in a trans-

actional document is the 

clause that obligates the par-

ties to cooperate in correcting 

errors in the 

documents after 

completion and 

execution so as to 

give full effect to 

the intent of the 

parties. The 

clause goes by 

various names 

but frequently a 

paragraph about this clause is 

labeled Further Assurances. It 

is typically not the subject of 

negotiation since far more 

substantive provisions usually 

command the transactional 

lawyerôs limited time. 

 It is regrettable that 

so little attention is paid to the 

Further Assurances 

provision since this 

is the little clause 

that can provide 

lawyers great peace 

of mind.  

  In financial docu-

ments the provision 

is particularly useful 

for lawyers drafting 

bank documents. In fact, the 

draftsman can put some teeth 

into the language and require 

that errors must be corrected 

within a fixed time period and 

that the failure of the bor-

rower to cooperate on a 

timely basis in correcting er-

rors may be deemed an Event 

of Default under the loan 

documents. 

 
Stephen Levin, a partner in the 

firm, is a graduate of Duquesne 

University School of Law where 

he was an Editor of the Law Re-

view. Mr. Levin practices in the 

area of commercial litigation, 

transactional law and intellectual 

property. An elected Diplomate 

of The International Society for 

Philosophical Enquiry, a world-

wide high IQ  think tank, he also 

serves as the Societyôs General 

Counsel.. 
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ñIt is regrettable 

that so little  

attention is paid  

to the Further 

Assurances 

provision since 

this is the little 

clause that can 

provide lawyers 

great peace of 

mind.ò 



bought the collateral. 

 

 The lesson of this, of 

course, is clear: File continua-

tion statements and do not 

allow financing statements to 

lapse until all loans they se-

cure or may in the future se-

cure are fully paid. 

 
 
Alan Gershenson , of coun-
sel to the firm, is a trial at-
torney with over thirty 
years experience handling 
all facets of commercial liti-

 in the collateral, unless the 

purchaser had actual knowl- 

edge of the security interest 

when he bought the collateral.  

So, if someone buys a secured 

creditorôs collateral while the 

financing statement is in ef-

fect, the secured creditor may  

lose the right to recover that 

collateral if he allows the fi-

nancing statement to lapse 

before he actually recovers 

the collateral - - even though 

the financing statement was 

effective when the buyer 

gation and with particular 
emphasis on creditors' 
rights.  He graduated from 
Penn State University with 
High Honors and was 
elected to Phi Beta 
Kappa.  He received his 
J.D. degree in 1971 from 
Harvard Law School 

Stay Perfect, conõt from p. 2 

your PIP carrier, or (3) 
you can stop treatment. 

  

The good news is that to 

protect us against this 

abuse, the Pennsylvania 
legislature pro-

vided you with a remedy 

in Section 1796 of the 

MVFRL.  Section 1796 
states that the PIP carri-

ers can only have you 

examined by their doc-

tors "for good cause 

shown."  If the PIP carri-
ers can't demonstrate 

"good cause," then they  

                    Con’t p. 5    

Independent Medical Exams, conõt from p. 1 

 to suspend their pay-

ment for your medical 
treatment.  Your unat-

tractive options are 

(1) to have your health-

care carrier pay for your 

treatment (in which case 
there is a lien to pay at 

the conclusion of your 

case), (2) you can sue 
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ñThe lesson of 

this, of course, 

is clear: File 

continuation 

statements and 

do not allow 

financing 

statements to 

lapseéò 

The Small Business 
Administration has recently 
issued an extensive revision to 
its Lender and Development 
Company Loan Pro-
grams SOP (SOP 50 10 
5(A)).  One of the pro-
posed changes which 
has generated a lot of 
comment in the guaran-
teed government-
lending sector is that 
which would limit the amount 
of goodwill that may be fi-
nanced with an SBA guaranteed 
loan. 

 
Previously, SOP 50 10 

simply suggested that òthe 

lender should explore seller fi-
nancing with a subordinate lien 
to the SBA-guaranteed loan on 
the business assets.  The amount 

of seller financing that 
should be considered is the 
amount being borrowed by 
the buyer to finance the 
acquisition of intangible 
assets such as goodwill.ó  
The revision to SOP 50 10, 
to become effective on 

March 1, 2009, goes much fur-
ther, stating that òthe lender may 
finance a limited amount of 
goodwill.  In no event may the 
amount of goodwill financed by 
an SBA-guaranteed loan exceed 
50% of the loan amount up to a 

maximum of $250,000.00.ó  
Any amount in excess of the 
limits may still be financed by 
subordinated seller financing. 
Because of the volume of 
push-back from government-
guaranteed lenders, the SBA 
is considering postponing the 
effective date of this revision. 

Mr. Faris, of counsel to the 

firm, is the former district 

counsel for the Vermont office 

of the SBA. He is a graduate 

Amherst College and Vermont 

Law School, where he was a 

member of the Vermont Law 

Review.  Mr. Faris also 

earned a Masterôs degree in 

City Planning from the Univer-

sity of Pennsylvania. 

SBA Imposes Restrictions on the Financing of  Goodwill in Business Acquisitions                                                                          
By George T. Faris, IV, Esq. 



EXPECT MORE CHALLENGES TO CREDITORõS 

CLAIMS                              By Sherry Lowe Johnson, Esq. 

Page 4  THE  PRECEDENT  

ñThe panel of 

Trustees made it 

clear that they 

are looking for 

patterns of 

institutional 

errors by 

creditors on a 

much larger 

scale.ò 

I recently attended a seminar 

by the U.S. Trustee Officeõs in 

the Eastern District of Penn-

sylvania.  The panel of Trus-

tees made it clear that they are 

looking for patterns of institu-

tional errors by creditors on a 

much larger scale.  They are 

scrutinizing debtorsõ objec-

tions to proofs of claim, credi-

torsõ motions for relief, and 

adversary proceedings by or 

against creditors.  In todayõs 

economic climate, attorneys 

from the U.S. Trustee Pro-

gram, a division of the Justice 

Department created by Con-

gress in 1978, are using the 

Program not only to identify 

debtorõs abuse of the Bank-

ruptcy Code but to target credit 

abuse. 

Trustees are concerned with 

creditorõs charges for improper 

or excessive fees, failure to ac-

count for post-petition pay-

ments, inaccurate proofs of 

claim or motions, and filing 

proofs of claim on previously 

discharged debts. They are fil-

ing motions for 2004 Examina-

tion of creditors to investigate 

whether a pattern of miscon-

duct exists, and increasingly 

challenging creditorsõ collec-

tion practices in bankruptcy 

cases.  See, In re Countrywide 

Home Loans, Inc., 387 B.R. 

467 (Bankr. W.D. Pa. 2008); 

and In re Parsley, 384 B.R. 138 

(Bankr. S.D. TX 2008).  In this 

economy, it is the creditor, not 

the debtor, who is the focus in 

collection matters. 

Trustees have targeted con-

sumer bankruptcies with resi-

dential mortgages due to the 

mortgage crisis, however, it 

may be a matter of time before 

they began to scrutinize credi-

torsõ conduct in commercial 

bankruptcies with similar 

intensity.  This climate en-

courages a proactive ap-

proach.  Creditors should 

make certain that: (1) the 

proper creditor files the 

claim; (2) the documents 

support that the 

proper creditor 

filed the claim; (3) 

all fees claimed due 

are supported by 

documents; (4) 

there is an accurate 

accounting of all 

fees due (pre- and 

post- petition); (5) if any re-

quired documents is lost or 

destroyed, a notarized state-

ment explaining the circum-

stances exists; and (6) all such 

documents are provided to 

your counsel.  The suggested 

items are not intended to be 

exhaustive, but rather a guideline 

to assist creditors in surpassing 

challenges against their claims by 

Trustees or Debtors, and will 

allow us to focus on collecting 

the debt.  

 
 
 
Sherry Lowe John-
son is a partner in the 
firm. 
Her practice includes 
representing 
lenders and lessors in 
Creditors’ Rights, 
Lender’s Liability, and 
Bankruptcy matters, 

and representing employers 
in Employment 
Law matters.  She is a gradu-
ate of Purdue University and 
the University of Pittsburgh, 

School of Law. 
 

LAMM RUBENSTONE  

DEVELOPS DELAWARE 

ASSOCIATION 

 

    In response to our 

clientsô request that we ap-

pear and represent our clients 

in bankruptcy court in the 

State of Delaware, we are 

happy to announce a strategic 

alliance with local Delaware 

counsel that will permit us to 

more effectively serve our 

clients. 

   Please feel free to contact 

us if you have a matter that 

requires that our firm repre-

sent you in Delaware whether 

it is in federal court, bank-

ruptcy court or state court.  

 Additionally, our 

newest LR attorney, Deirdre 

Richards is also admitted in 

Delaware and has focused her 

practice on bankruptcy mat-

ters her entire career. 

 



of Arts degree from 
Hollins College and was 

a Master  of Arts candi-

date at Villanova before 

law school. 

Deirdre was formerly an 
attorney for the Depart-

ment of Justice, U. S. 

Trustee for the Central 

District of California and  

was an associate at 

Wolf, Block in Philadel-
phia, Richards, Layton 

& Finger in Wilmington, 

Delaware, the Bayard 

Firm in Wilmington and 

most recently at the 

Obermayer Rebmann 

firm in Philadelphia. 
Deirdre brings a wealth 

of experience to LR in 

bankruptcy matters 

having represented 

creditors practically her 
entire career. She has 

served as regional bank-

ruptcy counsel for a For-

tune 100 telecommuni-

cations company and 

served as national coun-
sel for a liquidating in-

surance company in 

Pennsylvania.  

Whether it is represent-

ing an unsecured credi-

tors’ committee or liti-

gating adversary ac-
tions, her bankruptcy 

experience in Chapter 7 

and Chapter 11 matters 

is quite impressive. 

 Deirdre is admit-
ted to practice law in 

Delaware, Pennsylvania 

and New Jersey. 

 Please feel free to 

contact Amy, Lou or 

Deirdre if you have any 
questions where they 

may assist you and 

please join us in wel-

coming them to Lamm 

Rubenstone.                 

language or history of 

the MVFRL suggests 
that it was intended to 

interfere with contrac-

tual bargaining rights 

between private indi-

viduals or to foreclose 
any such insurance pol-

icy provision." 

  

"Bargaining 

rights!?"  When was the 
last time you bargained 

with your PIP carrier 

over rights and respon-

sibilities? 

 Judge Buckwal-

ter figured that Section 

1796 was only meant 
to apply to situations 

where no such provision 

for an independent 

medical examination 

appears in the insur-
ance contract.  Other-

wise, Section 1796 "was 

not intended to be ap-

plied where the parties 

had a specific contrac-

are not entitled 

to "independent" medical 
examinations. 

  But not so 

fast.  In a stunning deci-

sion reported in today's 

Legal Intelligencer, Sen-
ior U.S. District Judge 

Ronald Buckwalter ruled 

that if PIP carriers in-

clude in their policies 

(as many, if not 

most, do) a provision to 
have you examined 

"when and as often as 

we [the carrier] may rea-

sonably require," and 

you refuse to attend the 
examination, then the 

carriers can suspend 

payment for your treat-

ment as a breach of con-

tract.  The carriers are 

no longer required to 
demonstrate good cause 

for their examina-

tions.  According to 

Judge Buckwalter, 

"nothing in the plain 

tual agreement as to the 

requirement of medical 
examinations." 

 Anyway, unless or until 

we hear otherwise from 

the Pennsylvania Su-

preme Court, you can 
expect PIP carriers to 

schedule these examina-

tions at the drop of a hat 

and use them to deny 

claims for medical treat-

ment. 
Stephen David , a partner 

in the firm, concentrates his 

practice in personal injury 

law and heads the firm’s 

personal injury department. 

Mr. David graduated magna 

cum laude with departmen-

tal honors in Philosophy 

from Temple University, he 

was also awarded a Mas-

ter’s degree for his gradu-

ate studies in Philosophy at 

Temple University and the 

Hebrew University in Jeru-

salem. He received his J.D. 

degree from the Temple. 

New Associates   from p. 1 

Independent Medical Exams, conõt from p. 3 
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ñThe carriers 

are no longer 

required to 

demonstrate 

good cause for 

their 

[óindependent 

medicalô] 

examinations.ò 
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